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EUROPE
EMIR

ESMA updates its 
EMIR Q&A

 Background
ESMA publishes a regularly updated Q&A addressing 

questions relating to Regulation (EU) No 648/2012 

(“EMIR”). 

The Q&A is designed to promote common supervi-

sory approaches and practices in the application of 

EMIR. It also provides responses to questions posed 

by the general public, market participants and com-

petent authorities in relation to the practical applica-

tion of EMIR. 

The ESMA EMIR Q&A was last updated on 4 Feb-

ruary 2016.

 What’s in there?
On 16 February 2016, ESMA published an updat-

ed version of its EMIR Q&A (ESMA/2016/293 – the 

“Q&A”), including new questions and answers about 

the frontloading requirement for the clearing obliga-

tion and the clearing obligation.

Firstly, the Q&A deletes its answer to the OTC ques-

tion 17a regarding the frontloading requirement 

for the clearing obligation as this point was clar-

ified in article 4 of the commission delegated reg-

ulation 2015/2205 of 6 August 2015 (THE “RTS” 

– AVAILABLE HERE) which entered into force on 

21 December 2015. 

Secondly, the Q&A clarifies that all types of trade no-

vations are covered by the clearing obligation as set 

out under article 4(1)b)ii) of EMIR (OTC question 20a), 

and as regards swap which results from the exer-

cise of a swaption, the clearing obligation applies as 

shown in the table below (OTC question 20b).

THE UPDATED VERSION OF THE ESMA EMIR Q&A 

IS AVAILABLE HERE.

 What’s next?
ESMA’s Q&A is intended to be continuously edit-

ed and updated as and when new questions are 

received.

 

EMIR

ESMA updates the 
public register for the 
clearing obligation 
under EMIR

 Background
According to Article 6 of Regulation (EU) N0 648/2012 

(“EMIR”), ESMA shall maintain a public register to in-

form market participants on the clearing obligation.

EMIR introduces the obligation to centrally clear 

certain classes of over-the-counter (“OTC”) deriva-

tives contracts through central counterparty clearing 

(“CCPs”) or apply risk mitigation techniques when 

they are not centrally cleared.

Counterparties subject to the clearing obligation are 

classified into categories in order to ensure an or-

derly and timely implementation of this clearing ob-

ligation; hence, they are divided into four categories. 

 What’s in there?
On 18 February 2016, ESMA published an update of 

the public register (the “Register”) for the clearing 

obligation as required under EMIR.

In Section 1.3 of the Register, ESMA provides an up-

date of the links to websites of central clearinghous-

TIMELINE CONCLUSION

Before “frontloading 
window”

During “frontloading 
window”

On or after date on 
which the clearing 

obligation takes 
effect

Not subject to AIFMD

Swaption entered 
into and exercised

Yes

Swaption exercised Yes

Swaption entered 
into and exercised

Yes if the swap has a remaining 
maturity above the minimum 
remaining maturity defined in 

the RTS

Swaption entered into Swaption exercised No

Swaption entered into Swaption exercised No
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es, which have published the lists of their category 1 

clearing members in the classes subject to clearing 

obligation.

Category 1 firms are either financial counterparties 

or non-financial counterparties above the clearing 

threshold who are clearing members of a central 

clearinghouse. Those firms shall be the first firms to 

start the central clearing of certain types of deriva-

tives contracts by 21 June 2016.

THE REGISTER IS AVAILABLE HERE.

 What’s next?
ESMA will update this Register on an ongoing basis.

IDD

Publication of 
the Insurance 
Distribution Directive 
in the EU Official 
Journal

 Background
On 9 December 2002, Directive 2002/92/EC on in-

surance mediation (“IMD 1”) was adopted by the EU 

Parliament and the Council to address substantial 

differences between national provisions which cre-

ate barriers to the taking-up and pursuit of the activ-

ities of insurance and reinsurance intermediaries in 

the internal market. 

The application of Directive 2002/92/EC has shown 

that a number of provisions require further spec-

ification with a view to facilitating the exercise of 

insurance distribution and that the rules relating to 

protection of consumers requires enhancements. 

On 3 July 2012, the EU Commission published a 

legislative proposal to recast IMD1, and in particular 

improve the rights of consumer, enhance policyhold-

er protection, ensure cross-sectoral consistency and 

a level playing field between all participants involved 

in the selling products.

On 24 November 2015, the EU Parliament adopted 

at first reading the proposal of the Insurance Distri-

bution Directive (previously IMD2 – “IDD”).

On 14 December 2015, the Council of the EU 

adopted the proposal at first reading (text proposal 

adopted by the EU Parliament and the Council is 

available HERE).

 What’s in there?
On 2 February 2016, IDD was published in the OJEU 

(AVAILABLE HERE) without any significant departure 

from the version adopted by the EU Parliament and 

the Council of the EU.

 What’s next?
IDD will enter into force on 22 February 2016 and 

shall be transposed into national laws before the end 

23rd of February 2018.

Delegated acts from the EU Commission are expect-

ed by early 2017. 

 

MAD/MAR 

EU Commission 
proposes level 2 
Measures

 Background
On 16 April 2014, the European Parliament and the 

Council adopted the Regulation (EU) N0 596/2014 

namely the Market Abuse Regulation (“MAR”), which 

was published in the OJEU on 12 June 2014 and will 

apply from 3 July 2016. 

The main goal of MAR is to establish a common reg-

ulatory framework on insider dealing, the unlawful 

disclosure of inside information and market manip-

ulation (market abuse), as well as measures to pre-

vent market abuse. 

Furthermore, MAR updates and strengthens the 

framework of Directive 2003/6/EC on insider dealing 

and market manipulation (“MAD”) by extending its 

scope to new markets and trading strategies and 

more particularly by introducing new requirements 

in order to prevent market abuse.

 What’s in there?
On 17 December 2015, the EU Commission issued 

a delegation regulation supplementing Regulation 

(EU) No 596/2014 (the “Regulation”) laying down 

detailed rules with regard to the below topics:

«��The extension of the exemption for certain coun-

tries public bodies and central banks of third 

countries from the obligation and prohibitions 

set out in MAR in carrying out monetary, ex-

change-rate or public debt management policy; 

«��The indicators of market manipulation laid down in 

annex I to MAR;

«��The disclosure thresholds in emission allowances 

market participants of inside information (which 

shall be equivalent to 6 million tonnes a year for 

carbon dioxide (CO2) and for rated thermal input 

2,430 MW);

«��The competent authority for notification of delays of 

public disclosure of inside information;

«��The circumstances under which trading during a 

closed period may be permitted by the issuer;

«��The type of transactions triggering the duty to no-

tify managers’ transactions, which include trans-

actions executed in shares or units of investment 

funds including AIFs referred to in article 1 of Direc-

tive 2011/61/EU (the “AIFMD”), insofar as required 

by article 19 of MAR.

MORE DETAILED INFORMATION IS PROVIDED IN 

THE REGULATION, WHICH IS AVAILABLE HERE.

 What’s next?
The Regulation will enter into force on the twentieth 

day following that of publication in the OJEU. It will 

apply from 3 July 2016 onwards.

MAD/MAR

ESMA consults on 
MAR guidelines 
regarding market 
soundings and 
delayed disclosure of 
inside information

 Background
On 16 April 2014, the European Parliament and the 

Council adopted the Regulation (EU) N0 596/2014 

namely the Market Abuse Regulation (“MAR”), which 

was published in the OJEU on 12 June 2014 and 

which will enter into application on 3 July 2016. The 

main goal of MAR is to establish a common regula-

tory framework on insider dealing, the unlawful dis-

closure of inside information and market manipula-

tion (market abuse), as well as measures to prevent 

market abuse. 

On 14 November 2013, ESMA issued a discussion 

paper (ESMA/2013/1649, the “Discussion Paper”) 
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on its policy orientations on possible implementing 

measures under MAR. 

The Discussion Paper sought views on the following 

topics:

1 Buy-back programmes and stabilisation

2 Market soundings

3  Specific indicators on market manipulation as de-

fined in Annex 1 of MAR

4 Accepted market practices

5 Suspicious transactions

6 Public disclosure of inside information and delays

7 Insider lists

8 Managers’ transactions

9 Investments recommendations

10 Reporting of violations.

Article 11(1) of MAR defines “market sounding” as 

a communication of information, prior to the an-

nouncement of a transaction, in order to gauge the 

interest of potential investors in a possible trans-

action and the conditions relating to it such as its 

potential size or pricing, to one or more potential 

investors. Article 17(1) of MAR sets forth that issuers 

should inform the public as soon as possible of in-

side information which directly concern them. Article 

11(11) and 17(11) of MAR respectively provide that 

ESMA should issue guidelines addressed to persons 

receiving market soundings and on legitimate inter-

ests of issuers to delay inside information and sit-

uations in which the delay of disclosure is likely to 

mislead the public.

 What’s in there?
On 28 January 2016, ESMA published its Consul-

tation Paper (ESMA/2016/162) regarding the draft 

guidelines on MAR. 

In its proposal of guidelines, ESMA addresses vari-

ous recommendations to persons receiving market 

soundings (“MSR”), such as:

«��Ensuring that information resulting from a mar-

ket sounding is always made available to the 

Disclosing Market Participants (“DMP”); 

«��An assessment the MSR has to perform to de-

termine whether they are in possession of inside 

information as a result of the market sounding;

«��How to manage potential discrepancies between 

the MSR and the DMP;

«��The implementation of internal procedures and 

staff training regarding the management of in-

formation received in the context of a market 

sounding;

«��The identification of all the issuers and financial in-

struments by the MSR in the case that the MSR are 

in possession of inside information as a result of a 

market sounding; 

«��Records-keeping in a durable medium for a period 

of five years.

Article 17(4) of MAR specifies that issuers and emis-

sion allowance market participants may, on their 

own responsibility, delay disclosure to the public of 

inside information provided that all of the following 

conditions are met: 

«��Immediate disclosure is likely to prejudice the legit-

imate interests of the issuer or emission allowance 

market participant; 

«��Delay of disclosure is not likely to mislead the 

public; 

«��The issuer or emission allowance market partic-

ipant is able to ensure the confidentiality of that 

information.

In its proposal of guidelines, ESMA suggests a 

non-exhaustive list of cases where immediate dis-

closure of the inside information is likely to prejudice 

the issuer’s legitimate interests. Such list includes:

«��The jeopardy caused by an immediate public dis-

closure of the outcome of negotiations of an issuer;

«��An immediate public disclosure would seriously 

prejudice the interests of existing and potential 

shareholders of an issuer which financial viability 

is in grave and imminent danger;

«��The inside information relates to decisions or con-

tracts taken/entered into by the management body 

of an issuer which need the approval of another 

body of the issuer in order to become effective;

«��The issuer has developed product or invention and 

the public disclosure would jeopardize the intellec-

tual property rights of the issuer;

«��The issuer is planning to buy/sell a major holding in 

another entity and the disclosure of the information 

would jeopardize the transaction;

«��A transaction previously announced is subject to 

a public Authority’s approval, and such approval is 

conditional upon additional requirements, where 

the immediate disclosure of those requirements 

will likely affect the ability for the issuer to meet 

them and therefore prevent the final success of the 

deal or transaction. 

Finally, ESMA describes several situations in which 

the delay of disclosure of inside information is likely 

to mislead the public: 

«��The inside information whose disclosure the issuer 

intends to delay is materially different from a previ-

ous public announcement of the issuer on the mat-

ter to which the inside information refers to; 

«��The inside information whose disclosure the issu-

er intends to delay regards the fact that the issu-

er’s financial objectives are likely not to be met, 

where such objectives were previously publicly 

announced; 

«��The inside information whose disclosure the issuer 

intends to delay is in contrast with the market’s ex-

pectations, where such expectations are based on 

signals that the issuer has previously set. 

THE CONSULTATION PAPER IS AVAILABLE HERE.

 What’s next?
ESMA will consider all comments received on its 

Consultation Paper by 31 March 2016, with a view 

to finalising the two sets of Guidelines. A final report 

will be published by early Q3 2016, around the entry 

into force of MAR. 

MIFID II

ESMA guidelines 
on complex debt 
instruments and 
structured deposits 

 Background
On 15 May 2014, Directive 2014/65/EC on markets 

in financial instruments (“MiFID II”) (AVAILABLE 

HERE) was adopted by the EU Parliament and the 

Council of the EU. 

MiFID II is a cornerstone of EU financial services 

law and has been revamped in order to adapt it to 

changing markets and implement G20 commit-

ments to bring non-equity products under regulation 

and move the majority of OTC trading onto regulated 

platforms.

It has laid down the types of investment services and 

activities that should be licensed across the EU and 

the organisational and conduct standards that such 
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service providers should comply with.

Article 25(4) of MiFID II allows investment firms, 

under certain conditions, to provide investment 

services that only consist of execution or recep-

tion and transmission of orders without obtaining 

client information necessary to assess the ap-

propriateness of the services or product for the 

client (so-called “execution only”). One of the 

conditions for the application of Article 25(4) of 

MiFID II is that the services relates to products 

that are “non-complex”.  As such, the investment 

firms shall provide investment services without 

obtaining client information necessary to deter-

mine the appropriateness of the product they sell 

to the client.

In this context, Article 25(10) of MiFID II required 

ESMA to develop by 3 January 2016 guidelines 

that specify the criteria for the assessment of 

more complex products, such as:

«�Bonds and other forms of securitised debt and 

money market instruments incorporating a 

structure which makes it difficult for the client 

to understand the risk involved;

«�Structured deposits incorporating a structure 

which makes it difficult for the client to under-

stand the risk of return or the cost of exiting the 

product before its term. 

On 24 March 2015, ESMA published a consulta-

tion paper on the draft guidelines and addressing 

the concept of embedded derivative. 

On 26 November 2015, ESMA published its final 

report on guidelines on complex debt instruments 

and structured deposits (ESMA/2015/1783, the 

“Final Report”). 

 What’s in there?
On 4 February 2016, ESMA published its guide-

lines on complex debt instruments and struc-

tured deposits (ESMA/2015/1787, the “Guide-

lines”) and on 5 February 2016, ESMA published 

translations of its Guidelines. 

THE ESMA GUIDELINES ON COMPLEX DEBT 

INSTRUMENTS AND STRUCTURED DEPOSITS 

ARE AVAILABLE HERE.

 What’s next?
The National Competent Authorities will have a 

period of two months to notify ESMA whether 

they comply or intend to comply with them. These 

guidelines shall apply from 3 January 2017.  

MIFID II 

EU Commission 
proposes one-year 
extension to the 
entry into force of 
MiFID II and MiFIR

 Background
MiFID has been revamped in order to adapt it 

to changing market realities and implement 

G20 commitments to bring non-equity products 

under regulation and move the majority of OTC 

trading onto regulated platforms. 

Directive 2014/65/EU (“MiFID II”) and Regulation 

600/2014 (“MiFIR”) collectively referred to as 

MiFID II have been adopted and were scheduled 

to apply as of 3 January 2017. 

To date, “level 2” measures are still outstanding. 

European regulator (“ESMA”), national authori-

ties and stakeholders are facing implementing 

challenges. 

In November 2015, ESMA had asked for a delay 

in implementing certain parts of MiFID II.

 What’s in there?
On 10 February 2016, the EU Commission has 

issued two proposals, a directive and a regula-

tion, granting an additional year to comply with 

MiFID II/MiFIR. The new deadline is 3 January 

2018. 

The extension should not have an impact on the 

timeline for adoption of the “level 2” implement-

ing measures under MiFID II/MiFIR. 

THE TEXT OF THE PROPOSED DIRECTIVE 

AMENDING MIFID II IS AVAILABLE HERE.

THE TEXT OF THE PROPOSED REGULATION 

AMENDING MIFIR IS AVAILABLE HERE.

 What’s next?
The proposals shall be adopted by the EU Parlia-

ment and the Council of the EU. They will enter 

into force 20 days after their publication in the 

official journal of the EU. 

UCITS V

ESMA issues Q&A on 
UCITS and clarifies 
UCITS V timeline 

 Background
On 23 July 2014, Directive 2014/91/EU namely the 

UCITS V Directive was adopted. UCITS V amended 

the UCITS IV Directive with respect to depositary 

rules, remuneration and sanctions. UCITS V entered 

into force on 25 September 2014 and shall apply 

from 18 March 2016 onwards. 

On 17 December 2015, the EU Commission issued 

draft level 2 measures supplementing UCITS V with 

regard to obligations of depositaries (the “Level 2 

Measures”). These measures are expected to enter 

into force later in September/October 2016. 

Level 3 measures ie guidelines on sound remunera-

tion policies under article 14 of UCITS V are expected 

to be issued by the end of Q1 2016.

 What’s in there?
On 1 February 2016, ESMA published its first UCITS 

Q&A (2016/ESMA/181 - the “Q&A”) replacing and 

consolidating the 4 previous Q&As and dealing with 

the implementation timeline of UCITS V.

ESMA confirms the following: 

«�Prospectus – UCITS will be allowed to update their 

prospectus with regard to remuneration-related in-

formation at the next annual update after 18 March 

2016, or at the first occasion it is revised between 

18 March 2016 and 18 March 2017 at the latest;

«�KIID - UCITS will be allowed to update KIID at the 

next annual update after 18 march 2016 or on the 

first occasion after 18 march 2016;

«�Annual report - UCITS shall include no additional 

information concerning their remuneration for the 

period ending before 18 March 2016. For annual 

reports relating to period ending on or after 18 

March 2016, but before the UCITS management 

company has completed its first annual perfor-

mance period in which it has to comply with article 

14a and 14b of the Directive, UCITS will be required 

to include remuneration-related information in their 

annual reports on a best effort basis;

«�Depositary contracts - Level 2 Measures will 

have to be updated promptly in accordance with 

the transitional arrangements outlined in the Lev-

el  2. Nonetheless, regarding the depositary liability 
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regime, ESMA points out that as from 18 March 

2016, the provisions setting out the liabilities of the 

depositary shall become void, and UCITS V depos-

itary liability provision as set out in UCITS V shall 

apply instead. Later, when the depositary contracts 

are amended to comply with the Level 2 Measures 

the depositary liability provisions in existing con-

tracts will have to be amended.

THE Q&A IS AVAILABLE HERE.

 What’s next?
ESMA will update its Q&A on a regular basis. 

 The practical consequences in terms of contractual 

update required by local regulators may vary from 

one jurisdiction to another.

UCITS

ESMA statement on 
potential closet index 
tracking 

 Background
ESMA attention was drawn to an alleged practice in 

the European collective investment management in-

dustry whereby asset managers claim, according to 

their funds rules and investor information documen-

tation, to manage their funds in an active manner 

(and charge fees accordingly) while the funds are, as 

a matter of fact, staying very close to a benchmark 

and therefore implementing an investment strategy 

which requires less input from the investment man-

ager. These funds are called “closet indexing funds”.

In many EU Member States, national regulatory 

authorities have launched or are in the process of 

launching specific investigations in this regards. The 

matter has also been subject to considerable atten-

tion by investor protection groups and the media 

throughout the European Union.

 What’s in there?
On 2 February 2016, ESMA issued a statement (the 

“Statement”) to raise stakeholders (particularly in-

vestors) awareness about the potential of some Eu-

ropean collective investment funds to be closet index 

and give details on the work that ESMA has been 

doing in this context.

The twofold statement consist as follows:

«��ESMA’s Analysis - As a first step, ESMA performed 

a quantitative analysis to identify potential closet 

indexing funds over a sample of equity funds dom-

iciled in EU member states. ESMA also undertook 

a qualitative research into the documentation of 

the identified funds to check whether the potential 

closet indexers identified by the quantitative anal-

ysis were describing themselves as active manag-

ers in their prospectuses and KIIDS. The results of 

the analysis indicate that there might be a small 

but not insignificant number of funds in the EU eq-

uity sector that may be closet index trackers. These 

results underline the need for additional superviso-

ry work in this area;

«  ESMA recommendation with regard to man-

agement companies and investors – Rules on 

fund disclosures require that fund managers pro-

vide investors with information that is fair, clear 

and not misleading. ESMA hence recommends that 

UCITS management companies carefully consider 

whether the information they provide to investors 

is (i) an accurate interpretation of the performance 

objectives of the fund and the amount of risk taken 

to generate that return and (ii) is aligned with their 

obligations under the regulation (EU) 1286/2014 

(the “KIID Regulation”). The description contained 

in the objectives and the investment policy section 

of the KIID shall cover those essential features 

especially where a reference to a benchmark is 

implied.

THE STATEMENT IS AVAILABLE HERE.

 
 What’s next?

ESMA and national regulatory authorities shall per-

form additional work on closet indexing. ESMA will 

coordinate this work and assess the need to further 

steps to ensure that all market participants comply 

with the disclosure obligations to the full extent. It 

will also analyse the need for further clarification, in 

relation with UCITS disclosure for instance.

 

WORK PROGRAMME

ESMA publishes 
first supervisory 
convergence work 
programme 

 Background
REGULATION (EU) NO 1095/2010 of the European 

Parliament and of the Council of 24 November 2010 

requires ESMA to encourage supervisory conver-

gence to ensure sound, effective and consistent 

supervision. The regulation specifies several tools 

ESMA can use to reach this goal, and enables it to 

develop additional tools where necessary.

 What’s in there?
On 11 February 2016, ESMA published its supervi-

sory convergence work programme (“SCPW”) which 

supplements ESMA’s Annual Work Programme for 

2016 (ESMA/2015/1475).

Amongst others, ESMA 2016 main focus areas will 

be as follows:

«  Preparing for the sound, efficient and consistent 

implementation and supervision of MIFID II/MIFIR;

«  Finalising the IT infrastructure needed to support 

the effective implementation and supervision of 

MIFID II/MIFIR;

«  Facilitating the sound and consistent supervision 

of OTC derivatives markets and in particular of EU 

CCPs;

«  Supporting the effective application of the Capital 

Markets Union (in particular in the areas of UCITS / 

AIFM passport and prospectus convergence).

Amongst the convergence activities that ESMA an-

nounced for 2016, several are of top interest for in-

vestment fund and asset managers, as listed below.

INVESTMENT MANAGEMENT

«  AIFMD 

ESMA’s main focus will be to support the sound 

efficient and consistent application of AIFMD. This 

includes the following activities:

-  Regular updates of the AIFMD Q&A (reporting, de-

positaries and scope);

-  Improvement of quality and availability of data on 

AIFM’s, including analytical reports to use these 

data;

-  Follow up on consultation on asset segregation 

under AIFMD;

-  Development of a common procedure on imposing 

leverage limits on AIFM or group of AIFMs;

-  Cooperation procedures in the context of the AIF-

MD non-EU passport;

-  Information and experience gathering on super-

visory action in relation to liquidity management 

tools.

«  UCITS 

-  Finalisation of guidelines on remuneration principle 

(Q1- 2016).
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-  Common approach to rules on eligible assets.

«  EU Passport

Thematic study on the operation of home and host 

responsibilities under AIFMD and UCITS passport.

«  Closet indexing

ESMA will continue to facilitate co-ordinated action 

by NCAs to this issue. 

«  Investor protection and intermediaries

-  MiFID 2: ESMA contemplates several actions (fi-

nalisation of guidelines, preparation of Q&A, ap-

plication workshops and training workshops) in 

order to prepare for the implementation of MiFID 

2 / MiFIR on topics such as product governance, 

independence advice, product intervention powers, 

disclosure….

-  CFD: ESMA intends to follow up the work started 

on marketing and sale of CFD and similar products 

such as binary options spreads bets.

OTHER THEMES
Other convergence activities mentioned, in the re-

port address the themes of MAR, MiFIR, co-super-

visions, Prospectus, Transparency directive, IFRS, 

trade repositories, CSD…

ESMA SCWP IS AVAILABLE HERE.

 What’s next?
The implementation of the SCWP will be examined 

during 2016 and priorities could be re-defined de-

pending on developments during the year. The SCWP 

provide also indication over 2017 activities (such as 

AIFMD delegation or consistency in enforcement and 

sanctions, for instance).

WORLD 
DERIVATIVES MARKETS

United States CFTC 
and EU Commission’s 
common approach for 
transatlantic CCPs

 Background
On 30 October 2014, the EU Commission adopted 

its first “equivalence” decisions for central clearing 

counterparties (“CCPs”) regulatory regimes applying 

to Australia, Hong Kong, Japan and Singapore.

On 13 November 2015, five implementing decisions 

have been published by the EU Commission as re-

gard the equivalence of the regulatory framework of 

Canada, Switzerland, South Africa, Mexico and the 

Republic of Korea.

A common approach to the regulation and supervi-

sion of derivatives market is necessary to supporting 

cross border activity. 

Both the United States Commodity Futures Trading 

Commission (the “CFTC”) and EU requirements are 

based on international principles, which accounts 

for the high degree of similarity between the two 

regimes. The CFTC and the EU Commission work 

together, along with counterparts across the global 

regulatory community, to enhance the granularity of 

these principles and further harmonise the stand-

ards to which internationally active CCPs are held.

 What’s in there?
On 10 February 2016, the European Commissioner 

for Financial Stability, Financial Services and Capital 

Markets Union, Jonathan Hill, and CFTC Chairman 

Timothy Massad announced a common approach 

regarding requirements for CCPs.

The key elements of the approach are:

«  EU equivalence: 

-  The EU Commission intends to adopt shortly an 

equivalence decision with respect to CFTC require-

ments for US CCPs which will allow ESMA to rec-

ognise US CCPs as soon as  practicable;

-  Equivalence is necessary so that ESMA can recog-

nise US CCPs wanting to serve EU markets;

-  Once recognised by ESMA, US CCPs may continue 

to provide services in the EU whilst complying 

with CFTC requirements;

-  US CCPs will then become qualifying CCPs for 

the purpose of the EU Capital Requirements 

Regulation;

-  The CFTC will also propose to streamline the 

registration process for EU CCPs wishing to reg-

ister with them;

-  In addition, the EU Commission will propose the 

adoption of an equivalence decision under EMIR 

to determine that US trading venues are equiva-

lent to regulated markets in the EU. 

«  CFTC substituted compliance: 

The CFTC will propose a determination of com-

parability with respect to EU requirements, which 

will permit EU CCPs to provide services to US 

clearing members whilst complying with certain 

corresponding EU requirements. This determina-

tion will provide a basis for both EU CCPs already 

registered with the CFTC as derivatives clearing 

organisations and those seeking registration to 

meet certain CFTC requirements by complying 

with the corresponding requirements as set forth 

in EMIR. This process will be completed within 

the same timeframe as the process for EU equiv-

alence and recognition of CFTC-registered US 

CCPs. 

THE AGREEMENT IS AVAILABLE HERE.

 What’s next?
The steps required to implement the agreement 

will be put into place as soon as practicable. The 

CFTC and the EU Commission will work to ensure 

that changes are implemented in a coordinated 

manner, and to monitor the impacts resulting 

from the sequencing of the changes and assess 

whether any appropriate action is needed. The EU 

Commission and the CFTC anticipate that CFTC 

registered CCPs will be in a position to be recog-

nised by 21 June 2016 and the CFTC will work 

with ESMA to facilitate this process.

The agreement also stresses the fact that it is 

necessary to proceed rapidly with the adoption of 

the relevant alternative standard for client mar-

gining. Finally, the CFTC and the EU Commission 

declare that there is scope to expand the range 

of, and add further detail to, the international 

principles on the area of international minimum 

standards in cleared derivatives markets. 
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FRANCE

AMF publishes “Guide 
of European Long-
Term Investment Fund 
(ELTIF)”

 Background
The Regulation (EU) 2015760 of The European Par-

liement and of the Council of April 29th 2015 on 

European Long-term Investment Funds (the “ELTIF”) 

has been applicable in France since December 9th 

2015.

 What’s in there?
On January 21th  2016, the AMF published “Guide 

of European Long-Term Investment Fund (ELTIF)” 

(AVAILABLE HERE) intended for:

«  European AIFMs who wish to obtain ELTIF authori-

sation for a French fund,

«  AIFMs who wish to use the passport procedure 

under the AIFM Directive to market a non-French 

ELTIF in France, and 

«  Other ELTIF players (distributors, depositaries, in-

vestors).

It aims to guide fund managers who would like one 

of their funds to be authorized as a ELTIF.

 What’s next?
The AMF General Regulation could, in the future, 

allow professional specialised funds (FPSs), com-

panies set up as limited partnerships (SLPs), pro-

fessional private equity investment funds (FPCIs) 

and professional real estate collective investment 

undertakings (OPPCIs) that have obtained ELTIF au-

thorisation to be open to retail investors under the 

conditions laid down in the ELTIF regulation. 

AMF publishes “UCITS 
V Directive:  Guide 
for Management 
Companies”

 Background
The Directive 2014/91/EU (the “UCITS V Directive”)  

entered into force on September 25th 2014. 

The requirements included in the UCITS V Directive 

relating to the depositary duties and the players re-

muneration are largely based on the requirements 

imposed within the framework of the Alternative 

Invesment Funds Manager Directive (“AIFMD Direc-

tive”).

 What’s in there?
On February 3th 2016, the AMF published a guide 

for Management Companies answering some ques-

tions about the impacts of the UCITS V Directive on 

their activity (AVAILABLE HERE).  

 What’s next?
The guide will be updated in accordance with regu-

latory changes.

The UCITS V Directive must be implemented into 

French law by the deadline of March 18th 2016 and 

will be applicable immediately. 

LUXEMBOURG

IMMOBILISATION OF BEARER 
SHARES

Luxembourg 
Caisse de 
Consignation’s Q&A 
on immobilisation of 
bearer shares 

 Background
The law of 28 July 2014 on the immobilisation 

of bearer shares and units (“the Law” - available 

here) was published in the Mémorial on 14 August 

2014 and entered into force on 18 August 2014. 

The Law has three major consequences: (1) the 

obligation for issuers of bearer shares or unit 

issued before the 18 August 2014 to appoint 

a depositary before the 18 February 2015; (2) 

the obligation for each holder of bearer shares 

or units issued since 18 August 2014 to deposit 

those with such depositary before 18 February 

2016; and (3) the cancellation of bearer shares 

or units which have not been immobilised on 18 

February 2016 and the reduction of capital of the 

issuer by a corresponding amount. 

The Law therefore gives an end to the free transfer 

of bearer shares or units by physical delivery of the 

certificate in order to ensure the proper identifica-

tion of the holders of bearer shares or units. 

 What’s in there?
On 5 February 2016, the Luxembourg Caisse de 

Consignation (“CDC”) released its first Q&A on 

the Law and in particular, regarding the cancel-

lation of bearer shares and units. 

Firstly, the Q&A recalls the scope of the law 

(question 1) and the transitional measures for 

companies that have issued shares before the 

18 August 2014 (question 2) and after that date 

(question 3). 

Secondly, the Q&A clarifies the regime for the 

cancellation of bearer shares and the corre-

sponding capital reduction process as summa-

rised below: 

page 8 - Scanning - March 2016

http://www.amf-france.org/technique/multimedia?docId=workspace://SpacesStore/e6e03aea-7b41-463a-a01d-23a2b22805c3_fr_1.2_rendition
http://www.amf-france.org/technique/multimedia?docId=workspace://SpacesStore/5efa8b15-29d9-4d8e-b782-d59d1b980e96_fr_1.0_rendition


«  Determination of the amount of capital reduc-

tion of non-immobilised bearer shares - Ques-

tion 4 provides that the cancellation shall be carried 

out at a price obtained as follows:

Price = P - [                  x D ]

 

Where P and D being as follows:

P =

D = amount of premiums+reserves (2) + fees and 

charges (3)

(1) The balance sheet of the company shall be 

drawn up at a date, which cannot exceed 2 months 

prior to the cancellation decision.

(2) The reserves that may not be distributed under 

the Law or the articles of incorporation.

(3) The fees and charges shall be related to the deed 

of capital reduction as well as premium.

«  Decision of capital reduction (Question 5) - 

Eventhough it is not possible to proceed to a capital 

reduction for undertakings for collective investment 

constituted for instance as FCPs or as SICAVs, the 

provision of the Law shall apply on a case-by-case 

basis to these entities. Therefore, for these two type 

of entities, the decision to cancel shares shall be 

the responsibility of the management body as pro-

vided for in the Law. The capital reduction if any, 

shall be decided in a meeting of the shareholders 

convened by the management body. The voting 

process shall be subject to the quorum and majori-

ty rules applicables, without taking into account the 

shares or units suspended. The convening notices 

to the general meeting are also subject to the rel-

evant legal provisions and as the case may be the 

articles of incorporation.

«  Procedure to deposit assets - (Question 6) - The 

company shall  submit to the CDC the following set 

of documents when depositing the assets, includ-

ing additional set of documents which are required 

in case of deposit other than cash:

-  A confirmation duly signed by the company’s legal 

representative or authorised person including cer-

tain information further described in the Q&A;

-  A certified true copy of the deed of capital reduction 

as resolved in the extraordinary general meeting of 

the shareholders, or the minutes of a decision of 

the management body in the case of SICAVs and 

FCPs (following the decision of the management 

company);

-  A copy of the specimen certificate for each cate-

gory of outstanding bearer shares;

-  A certified true copy of the decision to make a 

deposit (if such a resolution has been passed 

separately from the resolution for a capital re-

duction);

-  The original of the mandate that the management 

body has given to the person making the deposit 

to the CDC, duly authorising that person to make 

that deposit and to file all the above-mentioned 

documents;

-  For assets other than cash, a certificate attest-

ing that the value of the assets shall correspond 

to the price of the shares or units cancelled and 

should be divisible in as many equal portions as 

shares or units cancelled (or smaller denomina-

tions, if any); 

-  For deposit other than cash, the Company shall 

submit in addition to the above-mentioned doc-

uments, a certificate with all relevant documen-

tation attesting the value of the assets deposited 

corresponds to the price of shares or units that 

are cancelled and that the assets are divisible in 

as many equal portions as the number of can-

celled shares.

«  Tax and fees regimes - Question 7 clarifies that 

deposits are subject to a deposit fee (determined 

on the basis of the accounting value of the assets 

that are deposited) of 1% per year for cash and 

2% per year for other assets for which deposits 

accounts are regularly opened; and potential spe-

cific custody fees, which will be paid annually by 

deduction on the income, and where applicable, on 

revenues regenerated by the deposited assets. Any 

restitution will be subject to prior settlement of all 

remaining fees by the beneficiaries.

«  Repayment of assets cancelled - Question 8 

details the documents that shall be presented 

to the CDC by the holder of the bearer shares 

cancelled to receive the price corresponding to 

the capital reduction (amongst other the original 

certificate(s) representing the shares cancelled, 

written confirmation duly filed in stating the hold-

er’s last name and first name, the corporate de-

nomination or company name) and the number 

of shares held. 

THE Q&A IS AVAILABLE HERE.

 What’s next?
CDC is expected to update its Q&A when new ques-

tions are received. Bearer shares or units not immo-

bilised by 18 February 2016 shall be cancelled. 

DORMANT OR INACTIVE 
ACCOUNTS

CSSF Circular on 
the management of 
dormant or inactive 
accounts by credit 
institutions 

 Background
The international character of Luxembourg as a fi-

nancial market place and considering that many 

customers are physically located outside from 

the Grand Duchy may result in the proliferation of 

dormant or inactive accounts especially for banks 

dealing with international customers.

In the absence of a current legal framework, pro-

fessionals concerned by the subject would welcome 

guidance, until the EU legislation dealing with the 

relevant topic is implemented in Luxembourg.

 What’s in there?
On 28 December 2015, the CSSF issued circular 

15/631 (the “Circular”) which is aimed at harmoni-

sation of the market practice in the field of dormant 

or inactive accounts and safeguard Luxembourg fi-

nancial market from a legal perspective.

The circular is divided in 5 sections as summarised 

below:

«Scope 

-  The Circular applies to credit institutions but also 

professionals of the financial sector holding or 

managing third party deposit account;

-  The Circular set forth the definition of “account” 

which includes the business relationship between 

the professional and the account customer of any 

nature (cash account, security account…).

« Obligations imposed on professionals for 

avoiding existing accounts to become dormant 

or inactive accounts 

-  Under MiFID/MiFIR and AML laws, each profes-

sional is required to maintain a regular relationship 

with its account customers (preferably on an an-

nual basis) and shall monitor this relationship with 

due care and vigilance to prevent loss of contact 

with the customer;

-  The professional shall set rules to determine where 

the account shall be considered as dormant or 

Number of shares cancelled

Total number of shares

Amount of the own capital of the company as shown in last 

balance sheet (1) of the company

number of share or units issued by the company
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inactive and follow the CSSF guidance on the 

dormant accounts;

-  In order to determine whether an account is 

dormant, the professional shall consider if (i) 

there was no communication from the account 

holder or its representative for the last six 

years and if (ii) in the last three years, no trans-

action has been recorded on the account of the 

customer or the person acting on his behalf (no 

wire transfer instructions, no withdrawal of de-

posits, no selling or buying order…). 

« Obligations imposed on professionals hold-

ing or managing a dormant account 

-  The professional must set up internal detailed 

procedures in order to identify the inactive 

relationships in order to monitor outstanding 

amounts on those dormant accounts;

-  Where a relationship is qualified as dormant, 

the professional shall try to re-establish con-

tact with its account holder by all adequate 

communication means;

-  Any initiative generating costs in order to 

re-establish the relationship with the account 

holder shall be assessed under the proportion-

ality approach;

-  The professional shall monitor the dormant  

accounts.

« Unclaimed assets on dormant accounts 

  Where it is established that an account is 

dormant, and where attempts to re-establish 

contact with the account holder have been un-

successful, the professional shall continue to 

manage the assets of the account holder with 

due care. Administrative fees shall be collected 

by the professional if they do not excess the 

value of the deposits and if they can be justi-

fied.

« No limitation period the obligation to return 

the assets 

  Under article 2236 of the civil code, the pro-

fessional shall never under any circumstances 

enjoy any right of acquisitive prescription in re-

spect of those assets. 

THE CIRCULAR IS AVAILABLE HERE.

 What’s next?
The Circular is applicable immediately.

UCITS V 

Advice of the 
Luxembourg Council 
of State on UCITS V 
Bill

 Background
The Directive 2014/91/EU (the “UCITS V Directive”) 

will have to be transposed into Luxembourg law by 

18 March 2016. The bill 6845 (the “Bill”) implement-

ing the UCITS V Directive has been deposited with 

the Luxembourg Parliament on 5 August 2015. It 

amends two laws, namely the Luxembourg law of 

17 December 2010 regarding the collective invest-

ment undertakings as amended (the “UCI law”) and 

the Luxembourg law of 12 July 2013, as amended 

(the “AIFM law”) relating to alternative investment 

fund managers. 

The Bill aims at the transposition in Luxembourg law 

of three main topics, relating to UCITS depositaries 

functions, to the remuneration of UCITS managers 

aiming to avoid excessive risk taking and finally, to 

administrative sanctions in case of breaches of the 

obligations applying to UCITS and their managers. 

The depositary regime applicable to Part II UCIs will 

be aligned with the regime applicable to the UCITS. 

The Bill also provides for the introduction of a re-

quirement applying to alternative investment fund 

managers to have recourse to an auditor for the 

checking of their financial accounts and for the 

possibility to allow them to offer services on a 

cross-border basis.

 What’s in there?
On 20 January 2016, the Luxembourg Council of 

State (the “Council of State”) published its Advice 

N°6845/2 on the Bill (the “Advice”).

The main points raised by the Advice on the Bill are 

the following: 

«The definition of the “management body”, as trans-

posed in the Bill, should be contemplated in a clearer 

manner and should have a single possible interpre-

tation in all contexts. The Council of State states in 

this regard that the proposed definition does not 

match the definition given by the UCITS V directive 

and could therefore be misleading. In this context, 

the Council of State suggests a new definition with 

a single possible interpretation (article 2 of the Bill); 

«The Council of State notes that the Bill uses the 

terms “time limits” instead of the terms “usual time 

limits” included in the UCITS V directive. The latter 

definition should therefore be used (article 4 of the 

Bill);  

«The exact meaning and the concrete application 

of article 19, paragraph 5, regarding the possibility 

for the investors to invoke directly or indirectly the 

responsibility of the depositary through the manage-

ment company as long as it does not allow the rep-

etition of recourses or the unequal treatment of the 

unitholders. Further precisions regarding this subject 

are also requested by the Council of State (article 6 

of the Bill);

«The Council of State requests that article 101-1, 

paragraph 4 of the UCI law should be further com-

pleted in the Bill by specifying the fact that man-

agement companies managing Part II funds will no 

longer be governed by the depositary regime of the 

AIFM law but rather by the depositary regime of the 

UCITS V directive (articles 16 to 18 of the Bill);

«The Council of State notes that contrarily to what 

is included in the Bill, the Luxembourg law does not 

allow the CSSF to request data to telecommunica-

tion operators. Therefore, it is formally opposed to 

the fact that the Bill allows the CSSF to access to 

data belonging to telecommunication operators (ar-

ticle 25 of the Bill). 

«The Council of State requests that regarding the 

various infringements mentioned in the new article 

148 of the UCI law, the concerned persons and cor-

porate bodies should be precisely listed in the relat-

ed article (article 26 of the Bill);

«The Council of State notes that there is a double 

use of administrative sanctions in article 147 and 

148 of the UCI law and requests a clarification of the 

field of application of each article (article 26 of the 

Bill);

«The Council of State requests the introduction in 

the Bill of the possibility of a reversal on appeal (ar-

ticle 26 of the Bill). 

THE ADVICE IS AVAILABLE HERE.

 What’s next?
The Advice will be addressed to the Parliament for 

consideration. 

http://www.cssf.lu/fileadmin/files/Lois_reglements/Circulaires/Hors_blanchiment_terrorisme/cssf15_631.pdf
http://www.chd.lu/wps/PA_RoleEtendu/FTSByteServingServletImpl/?path=/export/exped/sexpdata/Mag/122/580/152719.pdf


TAX UPDATES

TAXE D’ABONNEMENT

Mandatory electronic 
filing of returns 
with regard to the 
taxe d’abonnement 
by mutual funds 
and specialized 
investment funds 
(Luxembourg)

 Background
On 29 January 2016, the Council of government 

adopted a bill, which, amongst others, will in-

troduce mandatory electronic filing of returns 

with regard to the taxe d’abonnement by mutual 

funds and specialized investment funds.

 What’s in there?
The bill is part of a modernization process of 

procedures for the administration with regard to 

the registration and handling of the taxe d’abon-

nement, registration tax and the mortgage system.

First of all, collective investment vehicles and 

specialized investment funds will be required 

to send their statements for the taxe d’abon-

nement to the administration electronically as 

from 1 January 2018.

With regard to registration and the mortgage 

system, the purpose is to deal with the conse-

quences of the dematerialization of procedures 

following the introduction of IT tools making re-

cords in paper form unnecessary.

THE LINK IS AVAILABLE HERE.

 What’s next?
The draft of law is not yet published, new devel-

opments are expected soon.

TAXATION OF NON-RESIDENT 
INVESTMENT FUNDS

Financial Court 
Decision on Taxation 
of Non-Resident 
Investment Funds 
(Germany)

 Background
On 10 February 2016 the German Federal Finan-

cial Court published a decision of 17 November 

2015 ruling on the taxation of foreign investment 

funds.

 What’s in there?
According to German legislation, investment 

funds are generally treated as transparent for tax 

purposes as long as they notify their investors of 

their performance in line with the requirements 

set forth by the law and on an annual basis. If 

the notification requirements are not met, the 

investors are taxed on the total of distributions 

received as well as 6% of the closing redemption 

price (or market value, if available).

In the particular court case at hand, a German 

resident taxpayer who had invested in an invest-

ment fund resident in the US and later appealed 

against the unfavourable flat-rate taxation. The 

German Federal Financial Court (Bundesfinan-

zhof) ruled in favour of the taxpayer referring to 

a previous ECJ decision where it was held that 

the respective German legislation is incompat-

ible with free movement of capital, as it does 

not allow the taxpayer the opportunity to provide 

evidence that could prove the actual size of the 

income.

Consequently, the Court annulled its decision in 

order to allow the taxpayer to provide relevant 

evidence to prove the actual size of his income 

arising from the US investment fund.

THE LINK IS AVAILABLE HERE.

 What’s next?
The decision of the Federal Financial Court is not 

in line with the official guidance issued by the 

Ministry of Finance, according to which taxpay-

ers must be offered the opportunity to provide  

evidence only if they have invested in EU/EEA 

investment funds.

NET ASSET TAX 

Net Asset Tax applies 
to foreign investment 
funds (Belgium)

 Background
On 21 January 2016 an Opinion issued by the Euro-

pean Court of Justice Advocate General stated that 

the Belgian Net Asset Tax (“NAT”) applied to foreign 

investment funds is compatible with European law.

 What’s in there?
The Advocate General recommends the CJEU to 

conclude that the relevant EU provisions do not pre-

clude the levying of the NAT.

Moreover, he also addresses the harsh sanction pro-

vided in the NAT legislation, which implies the prohi-

bition of non-Belgian UCIs from continuing to market 

their units in Belgium when they fail to submit their 

tax declarations or pay the tax in a timely manner. As 

this sanction is only applicable to non-Belgian UCIs 

and not to Belgian UCIs, the Advocate General con-

siders that this sanction constitutes a direct discrimi-

nation precluded by the freedom to provide services.

The link is available HERE and HERE.

 What’s next?
Awaiting the final outcome, Luxembourg and other 

foreign UCIs (established in DTT countries) can still 

envisage safeguarding their rights for recovery of 

the NAT.
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